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C.P. (IB)/ 141(AHM)2021

[Application by the Operational Creditor to initiate the Corporate
Insolvency Resolution Process Section 9 of the Insolvency &
. Bankruptcy Code, 2016] : :

In the matter of:

M/ s/ Agarwal Fuel Corporation Private Limited
Having registered office at:
5; Agarwal House,
Yeshwant Colony, Indore,
Madhya Pradesh-452003 She

: _«w.Operational Creditor
Versus

M/s. Shree Rama Newsprint Limited
.+ Having registered office at:
- At Village Barbodhanta,
- Olpad, Surat,Gujarat-395005 — ,
: . «...Cotporate Debtor
Order reserved on : 08.03.2022
Order pronounced on:16.03.2022 -

Coram: MADAN B. GOSAVI, MEMBER (J) .
- KAUSHALENDRA KUMAR SINGH, MEMBER (T)
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ORDER

[Per: MADAN B. GOSAVI, MEMBER (M f

This application under Section 9 of Ins’olvehcy and
 Bankruptey Code, 2016 (hereinafter referred to as “the
‘IB'C}, 2016”) has been filed . by M/vs' ,Agtawal” Fuel
‘Coxfpo,ration Pvt. Ltd. - the Operational Creditor to start the
éorporéte ,Insolvency‘ Resolution Process.  (hereinafter
referred rto‘ as the “the CIRP”) of M/_s‘v'i S'hrvé(j Rama
| Newsprint Ltd- the Corporate Debtor on.the g;‘o,und that
~the Corporate Debtor committed the deféu,,ltriﬁrpayzring' the
} Qpe;fati_onal debt of Rs. 2,55,26,222 /- (Ruée‘gsiﬁd Crore
Fifty-Five Lakhs Twenty Six Thousand Two Hundred
NentyeTwQ Only). The date of defauit is :stated to bé |

131,10.2020.

i '.b - The following facts are not in dispute:- -

| L | One M/s. Agarwal Transport ngpgra'tiorix"PVt. Litd.
had provided transport services to the Corpofatc
Debtor. In between 31.05.2015 to 28.02,2018, -the
said Agarwal Transport Corporation Pvt. Ltd. rajSed

various invoices against the  Carporate Debtor
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claiming transportation cha'rges. Those invoices are
on record (at page nos. 44 to 117 of this application).
The Opérational Creditor-M/s. = Agrawal Fuel
Corporation Pvt. Ltd. was then the part of 7 M/s.
Agarwal  Transport Corporation Pvt. Ltd. * On
19.03.2020, the National Company Law Tribunal
Bench at Ahmedabad allowed and sanctioned the
~ scheme  of demerger‘.. Thereby, three .separate
corporate entities came into existence Le., Agarwal
Transporf Corporation Private Limited, Agéfwa] Real
City Private Limited, and Agarwal Fuel Corporation
Private Limited i.e., the Operational 'Cred‘it,or in this
proceeding. e
Il 1t is also not in dispute that the 'Corpofafé Debtor -
Shree Rama Newsprint Ltd. (hcreinaftcr féférfed to as
“SRNL"), was liable to pay 'a‘certairvl sufh of money
towards transport charges,’ had entered  into
Memorandum of Understanding (hefcinafter féferred
to as “MoU") dated 24.07.201’7 with ail above three
companies thereby undertaking to pay a sﬁm ofRs

7,23,01,248/- in equitable monthly installment of Rs,

Ja%he Wﬂ
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©12,00,000/- (Rupees Twelve Lakh) : payable from July,

2017, It is further not in dispute that in pursuance of

MoU dated 24.07.2017, the Corporate Debtor paid the

installment of Rs. 12,00,000/- on $1.10.2020 (at

- Annexure A-7 of this application). On-13.03.2021, the

Corporate Debtor sent an e-mail to the ’Ojﬁera_tional :

- -Creditor admitting the debt of Rs. 2,55_,2"?6,:222/—'as

- overdue since 2020 and requested for‘ fimei'tg make
payment in view of COVID pandemic (at page 34 of
the application). -

. The Operational Creditor _state,d.ﬁhat: in’épitc@f »ltimcr’e,,

the Corporate Debtor failed and neglected to ‘pay the

* debt, Hence, on 05.04.2021, the Operational Creditor

sent the Corporate Debtor Notice of Demand under
“Section 8 of IBC, 2016 (at Annexure-A-5' of the
-application), .

The notice has been received by the Corporate Debtor.

- The Corpordte Debtor did not reply the notice pointing

‘out that payment is made nor pointed out that there

~is a pre-existing dispute which is still pending in

between them, As the Corporate Debtor qgmi;ﬁtted
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default in paying the debt, this application is filed to
initiate the CIRP of the Corporate Debtor.

3. The Corporate Debtor has been served w1th thé,r,xr;otice of
this application. It appears through one. of its authonzed
. representatives, Mr. Siddharth Choudhary. Vl-ie filed an
. affidavit in reply. 7
4. We have gone through the affidavit in reply. As noted
above, most of the facts are not disputed by ‘the Corporate
Debtor. In paragraph 3 of the: affidavit in ferily, ‘the
Corporate - Debtor has stated its defeﬁce that -this
. application is not maintainable because it is 'égélcly ba’sgdv
on settlement agreement/MoU. It is a settled law that
: 'appli;:‘atilon seeking initiation of CIRP by the Operétional -
_Creditor cannot be emanating from the - 'Settiiemen,t
- agreement. This view has been consisteﬁtly taken by ithfe>
Coordinate Benches. In pragraph10:of ’the-afﬁdavit i;i_r‘epiy, ,
~  the Cbrpor.ate Debtor took another defence contehding that
the invoices are ranging from 31.05.2015 to 28022018
:,The majority of invoices fall beyond the period of 'Hlimi,t,atviOn 7

and if they are kept out of consideration then the{debt

JQ‘Q:‘WQ/
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amount goes below one crore, and hence, this application

is.not maintainabic as per Section 4 of IBC, 2:()-1:6, o

5. We ‘heard the Learned ' Senior Cc’);ms‘;ell Mr‘ Saurabhv
" Soparkar for the Operational Creditor, Learncd Counsel

~Mr. Bhargav Hemmige for the: Corporatc Debtor at length :
We have gone through the evidence and matenal on record. |

o In view of the pleadmgs evidence, -and matenal on record

and. submissions of Learned Counscls appearing for the
:.partles, the following points arise forrour :detemmgnon.

- ~We record our finding thereon with rc;asohsv-tafkén‘ B;éloW{

I. Whether the debt is thnc-barrcd? - v

Finding-No »
SR | Whethcr the debt is the operatmnal debt w1th1n the |
| , meamng of Section 5(21) of the IBC, 2016? o
‘Finding-Yes.

The: -Corporate " Debtor contendeﬁ, thati debt, 1f , at all

7 paya,ble,-, ‘pertains - t6  invoices datc‘rd;' 31052015 :to

28.02:2018, The debt became due in 'Febm@,vzois. This

application is filed on 24.08.2021. It is not ﬁled W1thm

three years. from the date when the debt bccame due and.

- payablc Hence, itis not mamta.inable

JQ‘QDW"Q’
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As noted above, it is not in dispute that the transport

charge_é were payable by the Corporate Debtor oﬁ}the‘ bqsis

of invoices pertain to May, 2015 to February, 2018. But, at

the same time, it is also not in dispute that on 24.07.2020
i.e., within the period of three years from. the date on Which

the debt became due and payable, the Corpor;eirtér Debtor

- entered into MoU dated 24.07.2020 thereby',admittiﬁg and

acknowledging the debt of Rs. 7,23,01,248/-. Obviously, it

has to be held that debt bec_:a.meJ due and payablq in Ju‘jy,

- 2020 ‘and not in February, 2018 as ;clarii\x‘i’ed” by the

Corporate Debtor.

. Not only that, pursuance to the MoU the Corporate Debtor
.. paid to the Operational Creditor a sum of Rs 12 00 OOO/ -
on 11. 10.2020 and further acknpwledged and édmi_tted”the

- debt by e-mail dated 31.05.2021. This application is filed

on 24.08.2021. It is filed within the limitation period.

. Moreover, in view of the Hon'ble ;Apéx Court Rulmg datéd,
+10.01.2020, the period of limitation ,staﬁds;.cx:cludcd _

between 15.03.2020 to 28.02.2022  for - purpose of

limitation as may “be. prescribed under any general or

. special laws in respect of judicial or constltutwnalr

JQ‘QJ ol
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-proceeding (in Miscellaneous Application No, 21/2022 in MA

665/2021 in SMW(C) No. 3/2020),

Anpther main defence ra.lsed agamst the mamtamabihty of

" ‘this. application is that this application under, Sect_lor; 9 of

~IBC, 2016 is not maintainable only on the basis of

‘settlement  agreement/MoU. Learned CminSéI for the

- Corporate Debtor relied on orders passed by NCLT,

~ Allahabad Bench in CP No. (IB)343/ALD/2018 and NCLT,

10.

" Hyderabad Bench in CP (IB) No. 691/9/HBD/2019,

As against this, the Learned 'Sénio‘r, Cbimsei ! fOr the

: Operatlonal Creditor submltted that the above orders are :

. based -on peculiar facts in those proceedings, hence,r

~ observations therein are -not apphcable e ‘further

'subrmtted that there cannot be a law whmh declares that

~ the application under IBC, 2016 is not malntamablefon ‘th_e_

 basis of settlement between the debtor and creditor. It will

~have a disastrous effect. He further !submii:f‘ed‘ :that, as |

against this, NCLT, Kolkata Bench in CP No. 911/KB/

. 2020 has held that application under Section 9 of IBC,

2016 is maintainable on the basis of the' settlement

i "agreement Even, the Hon'ble NCLAT approved thc samc';
L,{\ B

,7’
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view in Company Appeal (AT) (Insolvency) No. 608 of 2020.in
case of Ashok Agarwal vs. Amitex Polymers Private Limited.

At the outset, we make it clear that this application is not

- based only on-MoU. entered in. between the ‘Opjerational

- Creditor and the Corporate Debtor. The Operational

Creditor has also produced on record all relevant invoices

_ to prove the existenice of the debt. The Operational Creditor

11,

has thereof complied with the provision of Section 9(3) of

IBC, 2016,

In the case before NCLT, Allahabad Bench, the facts were

, th,at,_theb Operational Creditor had filed an appliéation

- under Section 9 of IBC, 2016. Thetre was settlement. It

12.

withdrew the application and upon: r,:breach‘,,of terms. of
settlement and-without issuing notice under Sc;ction, 8 of
IBC,: 2016, the Operational . Creditor - filed another
application.whiéh was held that it was not me‘t'ibntainablc.v

In the case before NCLT, Hyderabad Bench, again there

- was an application under Section 9 of the IBC, 2016,

Parties entered into a settlement. The Corporate Debtor in

~that case issued post-dated cheques. Some cheques were

dishonored. No invoices were produced in that proceeding.

tasel
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Moreover, there was a pre-existing dispute pending in

between the Operational Creditor and . the 'C‘orporate’

Debtor. So, findings and observations in both of the e.b‘oirc '
orders cannot be made applicable in this proceociizig.
In fact, in the case before NCLT, Kolkata Bench in CP(IB)

No. 911/KB/2020, it is seen that the Hon'ble Bench

.. considered the number of rulings and or(:iorvs' of various

Benches and even Hon'ble NCLAT and ultimately held
that:- | o

%:36. We are fully: satisfied that the- Operatiorial Credttor has :
sattsﬁed this Acl]udtcatmg Authority on all the tssues raised '"f

. opposition by the Corpordte Debtor. The fallure of the Corporate Debtor

to comply with the terms settled between the’ par’tles is-a proved
default on its part and its failure to pay the mstallments, the right to.

" sue rightly accrued in favour of the Operattonal Creditor. The agreed

debt forming part of the settlement agreement dated 11!'1 October 201 8

is an admitted operatwnal debt which had to be pal.d aff wlthm the'
- stipulated time but since the Corporate Debtor has falled to perfarm its

obhgatton under the aforesazd agreement, it. is certalnly a default»

-which calls for an immediate action by thzs Adjudtcatmg Authonty

We,: therefore have no option but to° admzt this. pettt;on and order
}imtxatton of corporate msolvency resolut:on process agamst the' :

14.

Corporate Debtor in the following: ..

The Hon'ble’ NCLT has occasion to consider _cgntmvgr‘sy’
relating to whether the decree-holder can be S.a'id,f,to'-beﬁa .

JQ%‘WQ‘
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creditor? In Company Appeal (AT) (Insolvency) No. 608 of

2020 after noting the definition of the “creditor” under

- Section 3(10) of IBC, 2016, Hon'ble NCLAT held - that

~ 18,

~decree-holder can be a creditor and whether he is an

Operational Creditor or Financial Creditor depends on the
nature of the transaction in between the parties.

Be that as it may, here, in this case, we have to "baSjgally

- consider whether by virtue of the execution of MoU dated

24.07.2017 in between the parties, whether the debt,

- admittedly payable by the Corporate Debtor to Operationat

. Creditor, changes its character from ’dperati’onal ‘debt to

any other debt?

16.

In MoU dated 24.07.2017, it has been cleaﬂy: mentioned

" that SRNL (Corporate Debtor} has been :'conﬁnuouvsly

~ making cash loss and it was difficult to v'jpe.l}’ the

.'outstanding of the s_upplier.l This cleatly denotes that the

Operational Creditor was a supplier of transport services to
the Corporate Debtor, this fact is not in dispute at all

Section 5(21) of IBC, 2016 defines the “operational debt”

' that:-

Josl

oo ll)Page
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“...(21) 'operational debt' means a claim in respect of the
provision of goods or services including employment or a debt in
respect of the 3frepayment] of dues arising under any law 'fof the
timé being in force and payable to the Central Gové;nm'eﬁt, dny

State Government or any local authority...”.

This definition makes it clear the amount payable towards

_the: provision of services (herein. transport t;ha:rges)_ is the

operational debt. The transaction in quéstion, herein,
certainly relates to the transport service charges payable

by the Cofporatq Debtor to the Operational ‘Creditor. We

- hold that only because the Operational Creditor and the

5 ﬁtl‘8.

19.

Corporate Dehtor entered into MoU, the dcbt'doés not

~change its character from operational debt to any other

debt, We answer in Point No, IT in theafﬁrmatlve

The né.me of IRkahas not been'pfogéééd wh1ch is not
mandatory in case of an application ﬁled ﬁndef Section 9
of IBC, 2016. Hence, we shall appoint an IRPV,ffémthe list
apﬁroved by IBBL | | o

This application, otherwise in time and being defeCt{frée is

_ maintainable and we proceed to pass the following orders:

ORDER

1. The application is admitted and fhe moratorium is

otk
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declared for prohibiting all of the following in terms of
_Bection 14(1) of the Code.

(8)  the institution of suits or continuation of
pending suits or proceedings against the
corporate debtor including execution of any
Judgment, decree or order in any court of"
law, triburnal, arbitration _pariel or other
authority; o : ,

(b) transferring, encumbering, -alienating or .
disposing of by the corporate debtor any of
its assets or any legal right or beneficial
interest therein; T

¢ any action to foreclose, recover ‘or
enforce any security interest created by the
corporate debtor in respect of its property

~including any action under the Securitisation
and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002;

(d) the recovery of any property by an
owner or lessor where such property is
occupied by or in the possession of the
corpordte debtor. : S :

The order of moratorium shall have effect from the

date of this order till the .compleﬁonvof,'t,he Corjpdrate

Insolvenicy - Resolution Process - or. until = this

‘Adjudicating Authority approves the Resolution Plan

under sub-section (1) of Section 31 or passes an order

for liquidation of Corporate Debtor Company under v
Section 33 of the Insolvency & Bankruptcy Code,

2016, as the case may be. | '

The Operational Creditor has not proposed the name
of the Interim Resolition Professional (IRP). Therefore,
this Adjudicating Authority hereby ‘appoints CA Mr.

ool o
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Pradeep Kumar Kabra, having Registration No.
IBBI/IPA-001/IP-P-101104/2017-2018/1190 ' and

- having e-mail id: ippradeepkabfa@gmail.c’om to-act

- as an IRP under Section 13(1) (c) of the I’BC,;\2(_)16.

The IRP shall perform all his functions as.
contemplated, inter-alia, by Sections 17‘,-1'8,207,&12 Trof
the Code. It is further made clear that all personnel
" connected with Corporate Debtor, its Prem'e"tei' o}'any'
_ other person associated with managcment _df the
Corporate Debtor are under legal"obligefion under
Section 19 of the Code extend every assisténee and

co-operation to the Interim Resolution 'Profees'ional

“Where any personnel of the Corporate Debtor its

Promoter or any other person requued to asslst or co-
- operate with IRP, do not assist or Co- operate IRP i is at -

liberty to make the appropriate’ apphcatxon to th1s’_ :

Adjudlcatmg ‘Authority w1th a prayer for passmg an
appropnate order.:

ThlS Adjudlcatmg Authority directs the IRP to make'
the public announcement of the mitlation of the .
Corporate Insolvency Resolutlon Process (CIRP) and
call for subnnssu:)n of claums under Sectlon 15 as
required by SCCthIl 13(1) (b) of the IBC 2016 :

It is further directed that the supply of goods/ ServiCes '
‘not be termmated or suspended or mterrupted durmg :
, the moratorlum period. g

J(J.‘G:”’)Q'
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7.- The IRP shall be under the duty to proteot and -
preserve the value of the property of the ‘Corporate
Debtor Company’ and manage the operatnons of the
Carporate Debtor Company as a going concern as a -
part of an obligation imposed by Section 20 of the
Iosolvency & Bankruptey Code, 72:016.' The
Operational Creditor is directed to pay an advance of
Rs.1,00,000/- (Rupees One Lakh Only) to the IRP
_within two weeks from the date of receipt of this. order
for the putrpose of smooth _conduct of Corporate'
Insolvency Resolutmn Process (CIRP) and IRP to file
proof of receipt of such. amount to tl‘ns Adjudlcating
Authority along with First Progress Report

8. The Registry is directed to commumcate a copy of this
order to the Operational Cred1tor, Corporate ‘Debtor,
‘and. to the Interim Resolution Professmna.l and the
concerned Registrar of Companies, after completion of
necessary formalities within Sevon Wo‘rking‘ days and
»upload the same on the website 1mmed1ately after
pronouncement of the order. ' ' '

9. ~Accordingly, CP (IB)/ 141(AHM)2021 is allowed

RN ol

(KAUSHALEDRA KUMAR SINGH)
- MEMBER (TECHNICAL)

Signed on this, the 16 day of March, 2022,

Rajeey SemSlenographer
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